FROM: CMC WASHINGTON DC//L//

TO:  MARADMIN

INFO:  COMNAVFACENGCOM WASHINGTON DC//ACQ//

COMNAVSUPSYSCOM MECHANICSBURG PA//02//

SUBJ:  A-76 POLICY UPDATE FY00-4: UNION PARTICIPATION IN A-76 COST COMPARISONS AND A-76 ETHICAL ISSUES

REF/A/DOC/CMC/YMD:920114

REF/B/DOC/CMC/YMD:000401

REF/C/LTR/CMC/YMD:000502
NARR/ REF A IS MARINE CORPS ORDER 4860.3D, SUBJ: COMMERCIAL ACTIVITIES PROGRAM, WHICH PROVIDES POLICY FOR IMPLEMENTING OMB CIRCULAR A-76 WITHIN THE MARINE CORPS.  REF B IS “A GUIDE TO ETHICAL ISSUES AND RIGHT OF FIRST REFUSAL CONSIDERATIONS IN A-76 STUDIES AT MARINE CORPS ACTIVITIES,” ISSUED BY HQMC(MPO-37).  REF C, SUBJ: THE NON-DISCLOSURE OF SENSITIVE DATA ASSOCIATED WITH INSTALLATION REFORM INITIATIVES, WAS ISSUED BY ADC I&L ON 2 MAY 2000. 

RMKS/1. THIS MARADMIN PROVIDES GUIDANCE ON SEVERAL RELATED ETHICAL AND LABOR RELATIONS ISSUES THAT MAY EMERGE FROM PARTICIPATION IN A-76 COST COMPARISON STUDIES. THIS GUIDANCE WILL BE INCORPORTED INTO THE NEXT REVISION OF REF A.

2. IT IS MARINE CORPS POLICY TO INVOLVE AFFECTED EMPLOYEES AND THEIR UNION REPRESENTATIVES IN A-76 STUDIES TO THE MAXIMUM EXTENT PERMITTED BY LAW AND REGULATION.  EXPOSURE TO SENSITIVE DATA INVOLVED IN THE A-76 STUDY PROCESS MAY, HOWEVER, RAISE ISSUES CONCERNING POST-EMPLOYMENT CONFLICTS OF INTEREST THAT MAY IN TURN JEOPARDIZE EMPLOYEES’ RIGHTS OF FIRST REFUSAL.  THIS MARADMIN ADDRESSES THESE ISSUES FROM THREE RELATED PERSPECTIVES:  ONE, PARTICIPATION OF UNION MEMBERS IN A-76 STUDIES; TWO, A-76 ETHICAL ISSUES; AND, THREE, USE OF NON-DISCLOSURE STATEMENTS IN A-76 STUDIES.

3. UNION PARTICIPATION ON A-76 STUDY TEAMS: Union members may participate as members of a-76 study teams, but consideration should be given to restricting their participation when it may infringe upon management rights or MAY jeopardize the UNION MEMBERS’ rights of first refusal:  

A. MANAGEMENT WILL CONTINUE TO ENCOURAGE UNION MEMBERS TO PROVIDE SUGGESTIONS for improving both the PERFORMANCE WORK STATEMENT (pws) AND the OVERALL EFFICIENCY AND EFFECTIVENESS OF the FUNCTIONS UNDER STUDY. union memberS may, HOWEVER, be restricted FROM PARTICIPATING IN the source selection PROCESS and IN THE direct decision making processes ASSOCIATED WITH management’s development AND APPROVAL of ITS MOST EFFICIENT ORGANIZATION (MEO). When union members’ participation is restricted, management should not give members "core" or "full" membership on a-76 teams because such membership would connote full participation in all aspects of the study. they should INSTEAD be designated “advisors.”  

b. By designating UNION MEMBERS AS "advisors," management conveys the idea up front that AT times the union members will not be invited to ALL meetings OF THE A-76 TEAM and may not be given access to certain KINDS OF information. the use of an “ADVISORS” DESIGNATION avoids the kinds of misunderstandings that can arise from Telling union members they are full CA team members but then later excluding them from certain meetings or denying them access to certain INFORMATION. 

C. Federal Labor Relations Authority (FLRA) precedents support restricting union participation where appropriate. because the work of management analysts who assist in developing an A-76 MEO and IN making recommendations to management is considered Confidential and involves retained management rights, FLRA decisions have excluded them from bargaining unit membership.

d. Union representatIves can and should be key players in the A-76 cost comparison process.  They can be invaluable in gaining the confidence of rank and file employees AND IN ENCOURAGING THEIR PARTICIPATION in the process, IN keeping employees informed, offering ideas for reorganization of work, IN explaining how things really work (the informal systems) as opposed to how management believes they work, IN collecting data, IN developing the PWS, IN assisting with transition planning, and in other areas.  As such, commands should encourage the active involvement of union members in these kinds of activities throughout the A-76 process.  But participation should be restricted when it may infringe upon management rights or adversely effect THE UNION MEMBERS’ ability to exercise their right of first refusal.

4. A-76 ETHICAL ISSUES: REF B PROVIDES A DETAILED GUIDE AND A MATRIX, “AVOIDING CONFLICTS,” TO ASSIST AFFECTED EMPLOYEES AND THEIR LOCAL ETHICS COUNSELORS IN IDENTIFYING AND RESOLVING THE MANY KINDS OF ETHICAL ISSUES THAT CAN ARISE FROM PARTICIPATING IN AN A-76 STUDY, ESPECIALLY IMPACTS UPON AN EMPLOYEE’S ABILTY TO EXERCISE A RIGHT OF FIRST REFUSAL. THE NARRATIVE PORTION OF THE GUIDE PROVIDES AN IN-DEPTH DISCUSSION ORIENTED PRINCIPALLY TO ETHICS COUNSELORS AND LEGAL ADVISORS. THE MATRIX, “AVOIDING CONFLICTS,” IS DESIGNED TO BE AN EASILY UNDERSTOOD, QUICK AND READY REFERENCE FOR EMPLOYEES INVOLVED IN A-76 STUDIES. The guidelines presented in thIS matrix are advisory in nature.  All cases are fact specific and an employee's individual circumstances could impact his or her rights and obligations under Federal law and DoD/DON/Marine Corps guidance.  FOR THIS REASON, EACH Employee should always contact both HIS/HER immediate supervisor and HIS/HER local ethics counselor for specific guidance and advice in each individual case.  A COPY OF REF B HAS BEEN POSTED IN THE A-76 SECTION OF THE INSTALLATION REFORM OFFICE’S WEB-SITE AT WWW.HQMC.USMC.MIL/LRWEB.NSF/.

5. NON-DISCLOSURE STATEMENTS:  TO PROTECT THE INTEGRITY OF THE A-76 PROCESS AND TO SAFEGUARD THE GOVERNMENT’S MANAGEMENT PLAN AND ITS MOST EFFICIENT ORGANIZATION, ALL MEMBERS OF THE A-76 TEAM, BOTH “CORE” MEMBERS AND “ADVISORY” MEMBERS, ALONG WITH THE OTHER PERSONNEL DESIGNATED IN REF C, MUST SIGN NON-DISCLOSURE STATEMENTS. IN ADDITION TO A-76 TEAM MEMBERS, PERSONNEL HAVING ACCESS TO OTHER KINDS OF SENSITIVE DATA, SUCH AS ACTIVITY BASED COSTING DATA AT A DEPARTMENTAL OR BASE-WIDE LEVEL, WHICH COULD, IF DISCLOSED, HAVE AN IMPACT ON THE INTEGRITY OF THE A-76 PROCESS, ALSO NEED TO SIGN NON-DISCLOSURE STATEMENTS. PERSONNEL PARTICIPATING IN THE KIND OF TASKS DISCUSSED IN PARAGRAPH 3.D., HOWEVER, DO NOT NEED TO SIGN NON-DISCLOSURE STATEMENTS BECAUSE THIS KIND OF PARTICIPATION LACKS ACCESS TO THE SENSITIVE DATA IN THE GOVERNMENT’S MANAGEMENT PLAN AND WILL NOT IMPACT THE INTEGRITY OF THE A-76 PROCESS. REF C AND ITS ENCLOSED NON-DISCLOSURE STATEMENT FOR GOVERNMENT EMPLOYEES IS ALSO POSTED IN THE A-76 SECTION OF THE INSTALLATION REFORM OFFICE’S WEB-SITE.

6.  ANY QUESTIONS CONCERNING APPLICATION OF THE GUIDANCE IN THIS MARADMIN SHOULD BE REFERRED TO THE LOCAL LABOR RELATIONS ADVISOR, THE LOCAL ETHICS ADVISOR, OR THE OFFICE OF COUNSEL FOR THE COMMANDANT’S FIELD COUNSEL AS APPROPRIATE.

